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BACKGROUND:

On COctober 26, 1998, plaintiff G egory Fogl eman commenced
this action by filing a conplaint alleging that his enpl oynent
was termnated in violation of the Americans with Disabilities
Act (ADA), 42 U.S.C. 88 12101 et seq., the Age Discrimnation
in Enpl oyment Act (ADEA), 29 U.S.C. 88 621 et seq., the
Pennsyl vani a Human Rel ations Act (PHRA), 43 Pa. Stat. Ann. 88
951 et seq., and the Pennsylvani a Wge Paynent and Col | ecti on
Act (PWPCA), 43 Pa. Stat. Ann. 88 260.1 et seq. Counts I, II,
and 111 of the conplaint allege that the term nation was in
retaliation for a claimby Fogleman’ s father under the PHRA,
ADA, and ADEA, respectively. Count IV is a claimunder the
PWPCA al | eging that Mercy w thheld wages and ot her
conpensation due at the tinme of the term nation.

After an attenpt at mediati on between the parties fail ed,
di scovery was conpleted. Jury selection is scheduled for June
1, 2000, with trial to commence as soon as feasible

t hereafter.




Before the court is Mercy' s notion for summary judgnment.

DI SCUSSI ON:

| . STANDARD

A. Summary Judgnent
Sunmary judgnment is appropriate if the "pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving
party is entitled to judgment as a matter of law. " Fed. R
Civ. P. 56(c) (enphasis added).

...[T] he plain | anguage of Rule 56(c) mandates the entry
of summary judgnment, after adequate tinme for discovery and
upon notion, against a party who fails to nake a show ng
sufficient to establish the existence of an el enent
essential to that party's case, and on which that party
wi |l bear the burden of proof at trial. 1In such a
situation, there can be no genuine issue as to any
material fact,' since a conplete failure of proof
concerning an essential el enent of the nonnoving party's
case necessarily renders all other facts inmmterial. The
noving party is “entitled to judgnent as a matter of |aw
because the nonnoving party has failed to make a
sufficient show ng on an essential elenment of her case
with respect to which she has the burden of proof.

Celotex Corp. v. Catrett, 477 U S. 317, 323-324 (1986).

The moving party bears the initial responsibility of
stating the basis for its nmotions and identifying those
portions of the record which denonstrate the absence of a
genui ne issue of material fact. Celotex at 323. He or she
can di scharge that burden by "showing ... that there is an
absence of evidence to support the nonnoving party's case.”
Cel ot ex at 325.

| ssues of fact are genuine "only if a reasonable jury,

considering the evidence presented, could find for the non-




novi ng party." Childers v. Joseph, 842 F.2d 689, 693-694 (3d

Cir. 1988) (citing Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 249 (1986)). WMaterial facts are those which will affect
the outcone of the trial under governing |aw. Anderson at
248. The court may not weigh the evidence or nake credibility

det er m nati ons. Bovl e v. County of Allegheny, 139 F.3d 386,

393 (3d Cir. 1998). In determ ning whether an issue of
mat eri al fact exists, the court nmust consider all evidence and
i nferences drawn therefromin the |ight nost favorable to the

non-novi ng party. Boyle at 393; White v. Westinghouse

Electric Co., 862 F.2d 56, 59 (3d Cir. 1988).

If the nmoving party satisfies its burden of establishing a
prima facie case for sunmmary judgnent, the opposing party nust
do nmore than rai se sone netaphysical doubt as to materi al
facts, but must show sufficient evidence to support a jury

verdict in its favor. Boyle at 393 (quoting, inter alia,

Mat sushita Electric Industrial Co. v. Zenith Radio Corp., 475

U S. 574, 586 (1986)).
B. Retaliation

In its brief in support of the notion for summary
judgment, Mercy confines its argunent to the clains of
retaliation. Those clains are limted to Counts I, Il, and
11 of the conplaint, while Count 1V relates to conpensation
al l egedly not provided to Fogleman after the term nation of
his enpl oynent. Because no argunment is nmade with respect to
Count 1V, we confine our consideration to the retaliation

cl ai ns.




Because of the simlarity in |anguage, clains of
retaliation under the ADEA, ADA, and PHRA follow the framework
establ i shed for cases under Title VII of the Civil Rights Act
of 1964 (Title VII), 42 U.S.C. 88 2000e-1 et seq. Krouse v.

American Sterilizer Co., 126 F.3d 494, 500 (3d Cir.
1997) (anti-retaliation provision of ADA simlar to anti-

retaliation provision of Title VII); Barber v. CSX

Distribution Services, 68 F.3d 694, 698 (3d Cir.

1995) (provisions of ADEA simlar in “text, tone, and purpose”

of Title VII). See also Dici v. Commonwealth of Pennsyl vani a,

91 F.3d 542, 552 (3d Cir. 1996) (PHRA applied in accordance
with Title VIl unless | anguage of PHRA denonstrates
otherwise). To establish a claimunder any one of these

provi sions, the plaintiff nust denonstrate that: (1) he or she
engaged in protected activity under the relevant act; (2)

t here was an adverse enploynent action either after or

cont enporaneous with the protected activity; and (3) there is
a causal connection between the protected activity and the
adverse enpl oynent action. Krouse at 500; Barber at 701;

Whodson v. Scott Paper Co., 109 F.3d 913, 920 (3d Cir.)(PHRA

cl aimanal yzed under Title VIl framework), cert. denied, 522

U S. 914 (1997).

Mercy's first, and strongest, argunment is that Fogl eman
| acks standing to pursue his retaliation clains because he did
not engage in a protected activity under any of the asserted
statutory provisions. Rather, he brings the clains as the son

of another Mercy enpl oyee who asserted rights under the




rel evant acts. We agree that the clainms do not survive

sunmary j udgnent.




1. STATEMENT OF FACTS NOT | N GENUI NE DI SPUTE

The parties recite a litany of facts which have little or
nothing to do with the notion for sunmary judgnent.! We will
attenmpt to sunmmarize the facts as necessary for disposition of
t he noti on.

Mercy operates the Mercy Hospital in WI kes-Barre, Luzerne
County, Pennsylvania. Foglenman began enpl oynment with Mercy
Hospital in January, 1978, as a security officer. He was
nanmed Supervisor of Security at Mercy Hospital in 1992.

Fogl eman’ s father, Sterril Fogl eman, was enpl oyed at Mercy
Hospital from January, 1976, through Novenber 29, 1993. 1In
1994, Sterril Fogleman conpl ained to the Equal Enpl oynment
Opportunity Comm ssion of discrimnation under the ADEA and
ADA. He al so pursued a conplaint before the Pennsyl vani a
Human Rel ati ons Comm ssion, and on June 30, 1995, commenced a
civil action in this court which was docketed to No. 3:CV-95-
0957 (assigned to Vanaskie, J., now Chief Judge). The civi

action was dism ssed as settled in July, 1998.

1lIn addition to the unnecessarily |lengthy statenments of fact,
the court was presented with an unnecessarily (and inproperly)
l engthy brief. Plaintiff noved to file a brief in excess of
the limt under our Local Rules, and leave to file a brief up
to 30 pages in length was granted. Apparently, 30 pages was
not sufficient, since the brief is printed in a proportional
font (Tinmes New Roman) of 11 points, which is |ess than both
the limt under our Local Rules, LR 5.1(c) (permtting
proportional fonts of no |less than 14 points) and the standard
word processor default of 12 points. W think that thirty
pages was sufficient for these purposes.
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Fogl eman was not a party to his father’s actions before
the EEOC, the PHRC, or this court, nor was he a w tness or
ot herwi se a participant. Wen asked by a Mercy official if he
knew anyt hi ng about his father’s case, Fogleman indicated that
he did not, and stated that he would not discuss it even if he
di d.

On Septenber 6, 1996, there was an incident involving
Fogl eman and Audrey Celler, an enployee at the Mercy Hospital
G ft Shop. Oeller was in the shop before it opened when the
door was unl ocked by Fogl eman. The circunstances of
Fogleman’s entry are in dispute, but it is clear that he
generally did not have authority to be in the shop. The
reason he gave for being there and his actions while in the
shop were inconsistent with the statenment given by OCeller.

Purportedly based on the inconsistencies, as well as the
failure to report the incident, Fogleman’ s enploynent was
termnated. He clains that the real reason was Sterri
Fogl eman’ s cl ai ms agai nst Mercy and that the incident in the

gift shop is a pretext for retaliation by Mercy.

[11. RETALIATION FOR “PROTECTED ACTI VI TY”

The provisions barring retaliation in each of the asserted

acts read as foll ows:

No person shall discrimnate against any individual
because such individual has opposed any act or practice
made unl awful by this chapter or because such i ndividual
made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under
this chapter.

42 U.S.C. § 12203(a) (ADA).




It shall be unlawful for an enployer to discrimnate
agai nst any of his enployees or applicants for enploynment,
for an enpl oynment agency to discrimnate agai nst any
i ndi vidual, or for a |abor organization to discrimnate
agai nst any nenber thereof or applicant for nmenbership,
because such individual, nmenber or applicant for
menber shi p has opposed any practice made unlawful by this
section, or because such individual, menber or applicant
for menmbership has nmade a charge, testified, assisted, or
participated in any manner in an investigation,
proceedi ng, or litigation under this chapter.

29 U.S.C. § 623(d) (ADEA).

It shall be an unlawful discrimnmnatory practice,
unl ess based upon a bona fide occupational qualification,
or in the case of a fraternal corporation or association,
unl ess based upon nenbership in such association or
corporation, or except where based upon applicable
security regul ations established by the United States or
t he Commonweal t h of Pennsyl vani a:

(d) For any person, enployer, enployment agency
or | abor organization to discrimnate in any manner
agai nst any individual because such individual has
opposed any practice forbidden by this act, or
because such individual has made a charge, testified
or assisted, in any manner, in any investigation,
proceedi ng or hearing under this act.

43 Pa. Stat. Ann. 8§ 955(d) (PHRA).

By their ternms, each act prohibits retaliation against the
person who actually opposes an unlawful discrim natory
practice, referring to “such individual,” and to no other
person.

This is the reading of the ADEA given by the Fifth Circuit

in Hlt v. JTMIndustries, Inc., 89 F.3d 1224 (5'" Cir.), reh’'g
en banc denied, 105 F.3d 658 (5" Cir. 1996)(table), cert.

deni ed, 520 U.S. 1229 (1997). 1In that case, a husband and
wi fe were enpl oyees of the defendant when the wife's
enpl oynment was term nated. She pursued a claimof age

di scri m nati on under the ADEA before the EEOC and t he Texas




Comm ssi on on Human Ri ghts. About two weeks after the

enpl oyer received notice of the adm nistrative conplaint, it
pl aced the husband on adm nistrative | eave and | ater offered
hima job in another part of the country. He quit after
several weeks. 1d. at 1225.

The Fifth Circuit exam ned 8 623(d) and pointed out that a
third party may sue for retaliation under that provision if
the third person engages in the enunerated conduct even if the
conduct is on behalf of another enpl oyee’s cl ai m of
discrimnation. 1d. at 1226. The problemin Holt was that
the third party (the husband) had not participated in any way
in enumerated conduct, either for hinmself or on behalf of the
wife.

The Fifth Circuit discussed De Medina v. Reinhardt, 444 F.

Supp. 573 (D.D.C. 1978), in which a wife sued for retaliation
based on her husband’ s anti-discrimnation activities. The
Fifth Circuit pointed out that the opinion did not specify
whet her the wife had participated in her husband’s activities.
To the extent it could be read as stating as nuch, the Fifth
Circuit sinply disagreed. Holt at 1226.

The rationale of Holt is straightforward: The ADEA
retaliation provision does not say that a third party may
assert a claimfor retaliation when that third party does not
engage in protected activity. The protection fromretaliation
is limted by plain |language to those persons who engage in
protected activity, which is consistent with Congress’ intent

“to enabl e enpl oyees to engage in protected activities wthout




fear of economc reprisal.” 1d. at 1226-1227. The probl em
with a rule allowing third-party standing is that the type of
rel ati onshi p which would confer such standing is undefi ned.
Further, in nost instances, the types of people who woul d be
covered by an automatic standing rule will have partici pated
in protected activity on the enployee’ s behalf, so that such a
rule would add little to the schenme actually enacted by
Congress. |1d. at 1227.

To the rationale of the Fifth Circuit, we would add one
nore point: In nost cases in which the spouse of a conpl ai nant
suffers retaliation, it may be that the conpl ai nant m ght have
standing to pursue the claimof retaliation, since the
conpl ai nant woul d suffer financially from such action as well.

One ot her Court of Appeals has considered the question of
automatic third-party standing under the civil rights statutes
and has agreed with the Fifth Circuit:

We believe that the rule advocated by Thomas—that a

plaintiff bringing a retaliation claimneed not have

personal |y engaged in statutorily protected activity if
his or her spouse or significant other, who works for the
same enpl oyer, has done so—+s neither supported by the

pl ai n | anguage of Title VIl nor necessary to protect third

parties, such as spouses or significant others, from

retaliation. See [Holt]. Title VIl already offers broad
protection to such individuals by prohibiting enployees
fromretaliating agai nst enployees for “assist[ing] or
participat[ing] in any manner” in a proceeding under Title

VI1. Accordingly, we hold that a plaintiff bringing a

retaliation claimunder Title VIl nust establish that she

personal |y engaged in the protected conduct.

Smith v. Riceland Foods, Inc., 151 F.3d 813, 819 (8" Cir.

1998) (brackets in original).
Fogl eman concedes that the Third Circuit has not ruled on

the issue of automatic third-party standing, but points to two
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district court opinions fromwithin the Third Circuit which he
contends represent the “overwhelmng majority of cases” and
support his position. Actually, both cases are

di stingui shabl e.

In Aquino v. Sonmmer Maid Creanery, Inc., 657 F. Supp. 208

(E.D. Pa. 1987), plaintiffs were a husband and wi fe bringing
claims under, inter alia, Title VII. The husband partici pated
in a conciliation neeting before the Pennsyl vania Human

Rel ati ons Comm ssion, and the district court held that this
was protected activity for purposes of a retaliation claim
under Title VII. 1d. at 210. Thus, standing was not
automati c but based on the husband’s own conduct in
participating in the proceedings.

More difficult is the opinion in Mandia v. ARCO Chem ca

Co., 618 F. Supp. 1248 (WD. Pa. 1985), in which the
plaintiffs were again a husband and wife. The opinion is
sonmewhat confusing because of the manner in which the court
summari zed its analysis at the opening of the discussion. It
st at ed:

Wth respect to the participation elenment, the
evidence is clear that [the husband] participated,
supported and aided his wife in the filing of the EEOC
charge on Novenber 3, 1982 with relation to sexua
harassnent. It is solely by reason of his wife s charge
that he could be considered to have nmade any all egation of
sexual harassnent against his enployer, and thus be
engaged in a protected activity. W wll concentrate on
t he evidence surrounding the claimthat his discharge from
enpl oyment arose out of the filing by his wife of a
conplaint under Title VII against her enployer, the sane
enpl oyer as her husband’s, the defendant here. This is
retaliation against a third-party because of the filing of
a Title VII conplaint by a close relative. W conclude
t hat Section 2000e-3 proscribes such retaliation. See De
Medi na v. Reinhardt, 444 F. Supp. 573 (D.D.C. 1978) and

11




Kornbluh v. Stearns and Foster Co., 73 F.R.D. 307 (N.D.
Ohi o 1976).

Mandi a at 1250 (enphasis in original; bracketed materi al
added) .

I n other words, the court states that the husband engaged
in a protected activity, then states that the claimis one of
retaliation based solely on his wife’'s Title VII conplaint.
Because the husband’s own activity was protected, there would
be no reason for an automatic standing rule to be applied.

Mor eover, the analysis in which the Mandia court engaged
confuses the matter further. The court pointed out that,
whil e both the husband and the wife had nmade conpl ai nts about
her treatnment, those conplaints had not included clains of
sexual harassnent. |d. at 1251-1252. Also, when the wife
finally made a conplaint of sexual harassment to the EECC, the
deci sion already had been nade to fire the husband, and a
determ nation not to reconsider the term nation was nade
before the decision-maker |earned of the conplaint. |d. at
1252-1253. Above all of this, at the tinme that the decision
to fire the husband was made, the decision-maker did not even
know that the couple was married. 1d. at 1253.

G ven all of these facts, we are unable to see how the
husband coul d possibly maintain a cause of action. It sinply
is inmpossible for an enployer to retaliate with respect to a
cl ai m about which it is unaware, and it cannot retaliate by
term nating a spouse’s enploynment when it does not know that
there is a spouse. In other words, the court found that (1)

t he husband was engaged in a protected activity but (2) he

12




coul d not establish a causal connection between that activity
(or his wife’'s activity) and the adverse enpl oynment deci sion.
See esp. 618 F. Supp. at 1253 (finding of causal relation

bet ween di scharge and wife’'s charge of sexual harassnment
“woul d be pure speculation”). An automatic standing rule is
unrelated to this anal ysis.

Stated differently, the husband all eged that he engaged in
protected activity on behalf of his wife, and he therefore had
standing to pursue a claimof retaliation. The claimfails
substantively because (1) the court found as a fact that the
husband did not engage in protected activity because the
timely conplaints were not allegations of sexual harassnment
and (2) the enployer was not aware of any clai mof sexual
harassnent or that the couple were married before the decision
to term nate the husband’ s enpl oynent had been nade. Thus,
despite a lengthy analysis related to standing, the claim of
retaliation actually failed on the nerits.

We therefore conclude that neither Mandia nor Aquino
stands for the proposition for which they are cited. To the
extent they are read as supporting the automatic standing
rule, we disagree for the reasons stated herein and in Holt.

Fogl eman also cites a “Gui dance” issued by the EEOC on May
20, 1998, to support the proposition that he has automatic
standing to pursue his claimof retaliation. EEOC. Guidance
on Investigating, Analyzing Retaliation Clains, Fair
Empl oynent Practices Rep. (BNA) No. 849, at 405: 7581
(1998) (hereinafter cited as “Guidance”). As with Mandia and

13




Aqui no, the Guidance does not survive closer scrutiny, a
conclusion we reach after traveling a rather circuitous route.
The Gui dance provides in part:

Title VI, the ADEA, the EPA [Equal Pay Act], and the
ADA prohibit retaliation against someone so closely
related to or associated with the person exercising his or
her statutory rights that it would di scourage that person
from pursuing those rights. For exanple, it is unlawful
to retaliate against an enpl oyee because his son, who is
al so an enmpl oyee, opposed all egedly unl awful enploynent
practices. Retaliation against a close relative of an
i ndi vi dual who opposed discrimnation can be chall enged by
both the individual who engaged in protected activity and
the relative, where both are enpl oyees. See Section 8-11
C. 3. for discussion of simlar principle under
“participation” clause.

The retaliation provisions of Title VII, the ADEA,
t he EPA, and the ADA prohibit retaliation against soneone
so closely related to or associated with the person
exercising his or her statutory rights that it would
di scourage or prevent the person from pursuing those
rights. For exanple, it would be unlawful for a
respondent to retaliate against an enpl oyee because his or
her spouse, who is also an enployee, filed an EEOCC charge.
Bot h spouses, in such circunstances, could bring
retaliation clains.

Gui dance at 8 8-11.B.3.c., 8-11.C. 3. (Fair. Enploynent
Practices Rep. at 405:7586, 7587) (footnotes omtted).
In the first quoted paragraph, the omtted footnote cites

Murphy v. Cadillac Rubber & Plastics, Inc., 946 F. Supp. 1108,

1118 (WD.N. Y. 1996), for the proposition that the plaintiff
may state a valid claimof retaliation based on his or her
spouse’s protected activities. Fair Enploynment Practice Rep.
at 405:7586 n. 23. Once again, the opinion states that the
husband al so participated in the protected activity. See id.
at 1117 (husband all eged that “he assisted and supported his
wife in her request to | eave her quality control position and

return to her fornmer union production job, and that he

14




assi sted and supported her in her conplaints of

discrimnation...”). Thus, the Miurphy opinion suffers from

the same shortcom ng as Mandia. See esp. Murphy at 1118

(citing Mandi a).
I n the second paragraph quoted above, an omtted footnote
r eads:

See, e.qg., EEOC v. Ohio Edison Co., 7 F.3d 541, 544
(6" Cir. 1993)(agreeing that plaintiff’'s allegation of

reprisal for relative s protected activities states claim
under Title VII); Thurman v. Robertshaw Control Co., 869
F. Supp. 934, 941 (N.D. Ga. 1994)(plaintiff could nake out

first elenent of prima facie case of retaliation by
showing that plaintiff’s close relative participated in
the conpl ai nt process).

The Commi ssion disagrees with the Fifth Circuit’s
holding in [Holt] that there was no unlawful retaliation
where the plaintiff was put on paid adm nistrative | eave
because his wife had filed an age discrim nation charge.

Fair at 405:7587 n. 27 (parallel

Enpl oynment Practices Rep.

citations omtted).

VWhile the Sixth Circuit in Chio Edison purported to be

relying on De Medina and its progeny,

in the end its hol ding

differed fromthose cases.
conplainant’s relative has
retaliation under Title VII
bring an action for retalia
activity of a person acting
F.3d at 545-546 (Title VI

be broadly construed to inc
has

or his representative,

unl awf ul enpl oynment practic

fact, the person who engage

unrel ated coworker, not a r

Rat her than concluding that a
automatic standing to sue for
, 1t held that a plaintiff may
tion based on the protected
on the plaintiff’'s behalf. See 7
anti-retaliation provision “should
lude a claimin which an enpl oyee,
opposed any practice may an
e”; enphasis in original). In
d in the protected activity was an
Ld.

el ati ve. at 542.
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For its part, the court in Thurman sinply cited Mandi a and

Chi 0o Edi son without analysis. 869 F. Supp. at 941, 941 n. 3.

A nunber of the cases reaching the conclusion that a
plaintiff may bring an action for retaliation rely on the
reasoning set forth in cases discussing the problemof a
fornmer enployee suing. That is, a plaintiff may have been an
enpl oyee of the defendant at one tine, then suffer a
term nation of that enploynent for a prohibited reason. 1In
such a case, a literal reading of the civil rights statutes
woul d preclude a civil action because only an enpl oyee or
applicant for enploynent nay sue. However, the courts have
consistently held that a fornmer enployee may bring an action

under such circunstances. See generally Ohi o Edi son at 544-

545 (col l ecting cases).

There is a major difference in the principles of
interpretation applicable in those cases, however. Title VII
makes it unlawful, inter alia, for an enployer to discharge an
enpl oyee because of the enployee s race, color, religion, sex,
or national origin. 42 U.S.C. 8§ 2000e-2(a)(1). A person
aggrieved by such an unlawful enploynent practice may bring a
civil action after exhausting available adm nistrative
remedies. 42 U S.C. 8§ 2000e-5(f). There is thus a tension
bet ween the definition of enployee as a “person enployed by an
enpl oyer,” 42 U.S.C. 8 2000e(f), and the provisions allow ng
an enployee to bring an action: the enployee is not an
enpl oyee (having been discharged) at the time of the filing of

the claimor conplaint. Gven this tension, which may be
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termed an ambiguity, the term “enployee” is subject to
interpretation or construction, and inclusion of former

enpl oyees within its definition is consistent with the purpose
of Title VII. Indeed, inclusion of former enployees within

t he neani ng of “enployee” is the only way that the rights of a
di scharged enpl oyee can be protected and the goal of Title VII
fulfilled under these circunstances.

I n contrast, Fogleman points to no simlar tension or
anbiguity within the anti-retaliation provisions of the ADA,
ADEA, or PHRA, nor does any court which authored any of the
opi nions cited by Fogleman, and we are able to discern none.

It is therefore inproper to interpret the statutes in any way
ot her than by their plain | anguage.

We return, then, to the Guidance and the view of Title
VI1, the ADEA, the EPA, and the ADA offered by the EEQCC.
CGenerally, in the absence of a direct expression of
congressional intent, a court nust defer to an agency’s

interpretation of its governing statute. Sandoval v. Reno,

166 F.3d 225, 229 (3d Cir. 1999) (citing Chevron U. S.A. ., Inc.

v. Natural Resources Defense Council, Inc., 467 U. S. 837, 843

(1984)). Congressional intent on the precise question at
issue is ascertained by enploying traditional tools of
statutory construction. Sandoval at 240 (citing Chevron at
843 n. 9).

Each of the anti-retaliation provisions quoted above
states that an enployer nmay not retaliate against a person who

opposes an unlawful discrimnatory practice or a person who
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participates in proceedings related to a charge of unl awf ul
discrimnation. The statutes are clear in referring to
retaliation against “such person,” neaning the person who
actually opposed the practice or participated in the
proceedi ngs. In plain, unm stakabl e English, Congress has
limted clains of retaliation to adverse acts taken agai nst
“such person[s].” The Guidance by the EEOC therefore is
contrary to the statutes at issue, and we will not defer to

the EECC s view of the statutes.
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[ V. ALTERNATI VE ARGUMENTS

As an alternative, Fogleman contends that he engaged in
protected activity by telling his superior that he did not
know anyt hi ng about his father’s suit. W fail to see how
refraining fromengaging in protected activity can be
considered to be protected activity, and no statutory | anguage
supports this argunent.

Fogl eman al so contends that he has a cause of action
because Mercy perceived of himas engaging in a protected
activity. Once again, no statutory | anguage indicates that a
person perceived in this manner is to be considered as engaged
in a protected activity for purposes of the anti-retaliation
provisions. Cf. 42 U S.C. 8§ 12102(2)(C) (under ADA,

“disability” includes being regarded as having an inpairnent).

V. CONCLUSI ON

As stated by the Fifth Circuit in Holt, and as reiterated
by the Eighth Circuit in Smth, the plain | anguage of the
civil rights statutes’ anti-retaliation provisions is to the
effect that only a person who actually engages in protected
activity may bring an action for retaliation. There is no
anmbiguity in the | anguage enpl oyed, and there is no tension
between the anti-retaliation provisions and the remai nder of

the acts. The plain | anguage therefore governs.
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Fogl eman may not maintain an action alleging retaliation
based on his father’s prior suit, standing alone. He nust
al l ege and prove that he engaged in protected activity, and he

has not done so.

The notion for summary judgnent will be granted with
respect to Counts I, 11, and Ill. An order consistent with
this menmorandum wi || issue.

James F. McClure, Jr.
United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

GREGORY FOGLEMAN, :
Plaintiff : No. 4:CV-98-1746
: (Judge McCl ure)
V.

MERCY HOSPI TAL, | NC.,
Def endant

ORDER
March 29, 2000

For the reasons stated in the acconpanyi ng nenorandum | T
| S ORDERED THAT:

1. The notion (record docunent no. 18) by defendant
Mercy Hospital, Inc., for summry judgnent is granted.

2. Summary judgnent is granted in favor of the defendant
with respect to Counts I, Il, and 11l of the conplaint.

3. The entry of final judgnment is deferred pending

di sposition of Count IV of the conplaint.

James F. McClure, Jr.
United States District Judge

FI LED: 3/29/00




